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DEPARTMENT  OF  ENERGY 
Office  of  Leasing  Policy  Development 
10  CFR  Part  378 

Bidding  Systems  for  Coal  Leasing: 
Propo^  Rulemaking  and  Public 
Hearing 

agency:  Department  of  Energy. 
action:  Proposed  rule. 

summary:  These  proposed  regulations 
would  establish  bidding  systems  and 
procedures  for  utilization  in  lease  sales 
of  Federal  ooal.  The  bidding  systems 
proposed  are:  (1)  cash  bonus  bid  with  a 
Fixed  royalty;  (2)  royalty  bid  with  a  fixed 
bonus;  and  (3)  cash  bonus  bid  with  a 
sliding  scale  royalty.  These  bidding 
systems  establish  the  methods  by  which 
persons  will  compete  for  Federal  coal 
leases  and  the  methods  by  which 
successful  bidders  will  pay  the  United 
States  for  the  leases.  Intertract 
competition,  a  bidding  procedure,  is  also 
being  proposed  in  these  regulations.  The 
primary  intended  effects  of  these 
proposed  regulations  are:  (1)  to  enhance 
competition  for  Federal  coal  leases;  (2) 
to  provide  a  fair  return  to  the  Federal 
Government  for  its  resources;  and  (3)  to 
develop  new  coal  resources  in  an 
efficient  and  timely  manner.  This 
rulemaking  is  being  proposed  under  the 
authority  of  sections  302(b)  and  303(c)  of 
the  Department  of  Energy  Organization 
Act  sections  2(a).  7(a)  and  32  of  the 
Mineral  Lands  Leasing  Act  as  amended, 
and  sections  3  and  10  of  the  Mineral 
Leasing  Act  for  Acquired  Lands. 

OATES:  Comments  are  due  by  September 
10, 1980, 4:30  p.m.  Requests  to  speak  at 
the  Washington  hearing  are  due  by  July 
31, 1980, 4:30  p.m.  Witnesses  who  are 
chosen  to  speak  at  the  hearing  vy^  be 
notified  by  August  5, 1980,  and  copies  of 
their  statements  must  be  received  by 
August  6, 1980. 

Requests  to  speak  at  the  Denver 
hearing  are  due  by  July  28, 1980, 4:30 
p.m.  Witnesses  who  are  chosen  to  speak 
will  be  notified  by  July  31, 1980,  and 
statements  should  be  brought  to  the 
hearing  location  by  9:00  a.m.,  on  the  day 
of  the  hearing. 

Hearings:  Washington  Hearing: 
August  7, 1980;  9:30  a.m. 

Denver  Hearing:  August  5, 1980;  9:30 
a.m. 

addresses:  All  written  comments  and 
requests  to  speak  at  the  Washington 
public  hearing  should  be  sent  to  the 
Office  of  Hearings  Management, 
Economic  Regulatory  Adiministration, 
Room  2313,  Docket  No.  LPD>79-06. 2000 
M  Street,  N.W..  Washington,  D.C.  20461. 


Requests  to  speak  at  the  Denver 
hearing  should  be  sent  to: 

Mr.  Dme  Eriksen,  DOE  Region  VIII,  1075 
South  Yukon  Street,  P.O  Box  26247, 
Belmont  Branch,  Lakewood,  Colorado 
80226. 

Hearing  locations:  Washington:  Room 
2105, 2000  M  Street,  N.W^  Washington, 
D.C.  20461. 

Denven  Auroria  Student  Center, 

Room  330A,  1111  West  Colfax  Avenue, 
Denver,  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Gillette  (Office  of  Public 
Hearings  Management),  Economic 
Regulatory  Administration,  2000  M 
Street.  N.W..  Room  2214C. 

Washington,  D.C.  20461  (202)  254-5201 
Diane  P.  Menefee  (Regulatory 
Programs),  Leasing  Policy 
Development  Office.  U.S.  Department 
of  Enei^,  12th  Street  and 
Pennsylvania  Avenue.  N.W., 
Washington,  D.C.  20461  (202)  633-9437 
James  G.  Beste  (Office  of  General 
Counsel),  U.S.  Department  of  Energy, 
1000  Independence  Avenue.  S.W., 
Washington,  D.C.  20585  (202)  252-2900 
Frederic  C.  Appel,  (Public  Affairs), 
Resource  Applications,  U.S. 
Department  of  Energy.  12th  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20461  (202)  633-9418 
SUPPLEMENTARY  INFORMATION: 

L  Introduction, 
n.  Lease  Sale  Process. 

HL  The  Proposed  Regulation. 

A  General  Provisions. 

B.  Bidding  Systems. 

IV.  Supersession. 

V.  Environmental  Analysis. 

VI.  Significance  Review. 

VII.  Summary  of  Regulatory  Analysis. 

A.  Problems. 

B.  Mandate  for  Government  Action. 

C.  Policy  Objectives. 

D.  Alternative  Courses  of  Action. 

E.  Preferred  Alternative. 

VIII.  Public  Comments  and  Public  Hearing 
Procedures. 

A.  Written  Comments. 

B.  Public  Hearings. 

L  Introduction 

Section  302(b)  of  the  Department  of 
Energy  Organization  Act  (DOE  Act,  Pub. 
L  95-91, 91  Stat.  565  (42  U.S.C.  7101  et 
aeq.))  transfers  to,  and  vests  in,  the 
Secretary  of  Energy  the  functions  of  the 
Secretary  of  the  Interior  to  promulgate 
regulations  under  five  statutes,  including 
the  Mineral  Lands  Leasing  Act  (MLLA, 
Act  of  February  25, 1920,  ch.  85, 41  Stat 
450  (30  U.S.C.  181  et.  seq.]]  and  the 
Mineral  Leasing  Act  for  Acquired  Lands 
(MLAAL,  Act  of  August  7. 1947,  ch.  513, 
61  Stat.  913  (30  U.S.C.  351  et  seq.]), 
which  relate  to  the  (1)  fostering  of 
competition  for  Federal  leases;  (2) 
implementation  of  alternative  bidding 


systems  authorized  for  the  award  of 
Federal  leases;  (3)  establishment  of 
diligence  requirements  for  operations 
conducted  on  Federal  leases;  (4)  setting 
rates  of  production  for  Federal  leases; 
and  (5)  specifying  the  procedures,  terms, 
and  conditions  for  the  acquisition  and 
diposition  of  Federal  royalty  interests 
taken  in  kind  (42  U.S.C.  7152(b)(l)-(5)). 

In  addition,  section  302(c)  of  the  DOE 
Act  (42  U.$.C.  7152(c))  transfers  to.  and 
vests  in  the  Secretary  of  Energy  all  the 
functions  of  the  Secretary  of  ffie  Interior 
to  establish  production  rates  for  all 
Federal  leases.  Further,  section  303(c)(1) 
of  the  DOE  Act  (42  U.S.C.  7153(c)(1)) 
authorizes  the  Secretary  of  Energy  to 
review  and  to  disapprove  any  term  or 
condition  of  a  Federal  lease  fiiat  relates 
to  any  matter  with  respect  to  which  the 
Secretary  of  Energy  has  authority  to 
promulgate  regxilations  under  section 
302(b)  of  the  DOE  Act. 

llie  principal  purpose  of  the  proposed 
regulations  is  to  establish  and  describe 
the  bidding  systems  and  procedures  that 
may  be  used  in  Federal  coal  lease  sales. 
The  bidding  systems  proposed  are:  (1) 
cash  bonus  bid  with  a  fixed  royalty;  (2) 
royalty  bid  with  a  fixed  bonus;  and  (3) 
cash  bonus  bid  with  a  sliding  scale 
royalty.  Intertract  competition,  a  bidding 
procedure,  is  also  being  proposed  in 
these  regulations. 

If  adopted  these  regulations  will  be 
issued  pursuant  to  sections  302  and  303 
of  the  DOE  Act  (42  U.S.C.  7152  and 
7153),  sections  2. 7  and  32  of  the  MLLA 
(30  U.S.C.  201, 207  and  189),  and  sections 
3  and  10  of  the  MLAAL  (30  U.S.C.  352 
and  359).  The  regulations  will  be 
applicable  only  to  offers  for  sale  of 
Federal  coal  leases. 

n.  Lease  Sale  Process 

On  July  19. 1979,  the  Department  of 
the  Interior  (DOI)  published  regulations 
(44  FR  42585)  establishing  a  new  Federal 
coal  management  program.  These 
regulations  implement  the  preferred 
alternative  coal  management  program 
described  in  the  final  programmatic 
environmental  impact  statement  on  the 
Federal  coal  management  program.*  The 
DOI  regulations  establish  new 
competitive  leasing  provisions  (43  CFR 
Part  3420)  to  replace  DOFs  Energy 
Mineral  Activity  Recommendation 
System  (EMARS),  formerly  described  in 
regulations  at  43  CFR  Subpart  3525. 

The  DOI  competitive  leasing  program 
consists  of  four  principal  elements: 
comprehensive  land  use  planning; 
establishment  of  regional  leasing 

'  Final  Environmental  Statement:  Federal  Coal 
Management  Program,  United  States  Department  of 
the  Interior,  Bureau  of  Land  Management,  April, 
197a 
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targets:  tract  delineation,  ranking, 
selection  and  scheduling;  and  lease  sale. 
In  the  comprehensive  land  use  planning 
phase.  Federal  lands  would  be  identified 
as  acceptable  for  consideration  for  coal 
leasing  through  the  use  of  the  screening 
criteria  listed  in  43  CFR  3420.2-3  (b) 
through  (e).  Regional  leasing  targets 
would  be  established  based  on 
consultations  with  State  Governors 
concerning  DOE’s  regional  production 
goals,  consideration  of  DOE’s  final 
regional  production  goals,  and 
comments  received  on  these  goals  and 
on  preliminary  regional  leasing  targets. 
The  regional  leasing  targets  would  be 
utilized  as  a  guide  in  the  preliminary 
delineation,  ranking  selection  and 
scheduling  of  tracts  for  lease  sale  in  the 
coal  production  regions.  In  the  activity 
planning  process,  tracts  would  be 
identified  for  leasing  through 
expressions  of  interest  by  potential 
lessees  and  ranked  according  to 
considerations  of  coal  economics, 
impacts  on  the  environment,  and 
socioeconomic  impacts.  Tracts  would 
then  be  selected  and  scheduled  for  lease 
sale. 

Once  the  regional  lease  sale  schedule 
has  been  compiled  and  aimounced  in 
the  Federal  Register,  DOI  would  analyze 
each  tract  selected  for  lease  sale  to 
determine  the  fair  market  value  of  the 
coal  and  the  preliminary  maximum 
economic  recovery  requirements.  Public 
comment  would  be  solicited  on  the  fair 
market  value  prior  to  lease  sale.  The 
authorized  DOI  officer  would  then  make 
an  estimate  of  fair  market  value  for  each 
proposed  lease  tract 

Prior  to  lease  sale.  DOI  would  publish 
a  Notice  of  Sale  in  the  Federal  Register 
and  in  newspapers  of  general  circulation 
in  the  county  or  political  subdivision  in 
which  the  tracts  to  be  sold  are  situated 
The  Notice  of  Sale  includes,  among 
other  things,  the  time,  place,  and  type  of 
sale;  the  bidding  method  to  be  utilized: 
the  rental;  the  minimum  acceptable  bids 
to  be  considered;  an  indication  of 
maximiun  economic  recovery  by  bed  of 
coal;  a  description  of  the  tracts  offered 
for  lease  sale;  and  an  identification  of 
the  place  where  a  detailed  statement  of 
the  terms  and  conditions  of  the  lease 
which  may  be  issued  following  the  lease 
sale  may  be  obtained 

The  bidding  system  or  systems  to  be 
utilized  by  DOI  in  each  coal  lease  sale 
would  be  selected  prior  to  the  lease  sale 
fi'om  the  three  bidding  systems  that 
would  be  established  by  these  proposed 
regulations.  Bidders  would  then  compete 
for  Federal  coal  leases  in  accordance 
with  the  method  described  by  the 
bidding  system  that  is  applicable  lo  a 
particidar  tract 


After  all  bids  are  submitted  on  the 
tracts  offered  for  lease  sale,  the  highest 
bids  would  be  announced.  A  sale  panel 
would  then  convene  to  determine:  (1)  if 
the  high  bid  was  properly  submitted:  (2) 
whether  the  bids  at  least  equal  the  fair 
market  value  of  the  tract;  and  (3) 
whether  the  bidder  is  qualified  to  hold 
the  lease.  The  recommendations  of  the 
panel  would  be  sent  to  the  authorized 
DOI  officer  who  would  make  the  final 
decision  to  accept  a  bid  or  to  reject  all 
bids.  A  bid  cannot  be  accepted  which  is 
less  than  fair  market  value. 

Subsequent  to  the  lease  sale  but  prior 
to  lease  issuance,  the  Attorney  General 
is  afforded  a  30-day  period  in  which  to 
review  the  proposed  lease  issuance  and 
advise  the  Secretary  of  the  Interior  if  the 
action  would  create  or  maintain  a 
situation  inconsistent  with  the  antitrust 
laws.  See  43  CFR  3422.3-4.  If  the 
Attorney  General  notifies  the  Secretary 
of  the  Interior  that  the  proposed  action 
would  create  or  maintain  a  situation 
inconsistent  with  the  antitrust  laws,  the 
Secretary  has  three  options:  (1)  to  reject 
all  bids;  (2)  to  notify  ffie  Attorney 
General  that  issuance  of  the  proposed 
lease  to  the  next  qualified  hi^  bidder  is 
under  consideration;  or  (3)  to  issue  the 
lease  to  the  highest  bidder.  The  lease 
may  only  be  issued  if,  after  a  public 
hearing  is  conducted  on  the  record  in 
accordance  with  the  Administrative 
Procedure  Act  the  Secretary  finds  that 
issuance:  (1)  is  necessary  to  effectuate 
the  purposes  of  the  Federal  Coal  Leasing 
Amen^ents  Act  of  1976  (FCLAA,  Pub. 
L  94-377, 90  Stat  1083);  (2)  is  consistent 
with  the  public  interest  and  (3)  there  are 
no  reasonable  alternatives  consistent 
with  the  FCLAA.  the  antitrust  laws  and 
the  public  interest 

in.  The  Proposed  Regulation 

A.  General  Provisions 

The  proposed  regulations  establish 
Part  378  of  Title  10,  Code  of  Federal 
Regulations,  which  will  contain  all  of 
DOE’s  regulations  relating  to  coal 
leasing.  Subpart  A  contains  general 
provisions  applicable  to  the  entire  part. 
Subpart  B  establishes  and  describes 
alternative  bidding  systems  and 
procedures  that  may  be  utilized  at  coal 
lease  sales. 

The  relevant  definitions  for  coal 
leasing  are  divided  between  Subparts  A 
and  B,  with  Subpart  A  containing  those 
that  have  general  applicability  to  all  of 
Part  378.  The  definitions  in  $  378.102  are 
applicable  only  to  Subpart  B.  An  effort 
was  made  to  make  the  definitions 
consistent  with  existing  DOI  regulations. 


B.  Bidding  Systems 

Section  378.110  of  the  regulations 
would  establish  the  following  three 
bidding  systems: 

1.  Cash  bonus  bid  with  a  fixed  royalty 
and  a  fixed  aimual  acreage  rental; 

2.  Royalty  bid  with  a  fixed  cash  bonus 
and  a  fixed  annual  acreage  rental;  and 

3.  Cash  bonus  bid  with  a  sliding  scale 
royalty  and  a  fixed  annual  acreage 
rental. 

In  the  future,  DOE  will  analyze  the 
appropriateness  of  other  bidding 
systems  for  coal  leasing.  When  this 
analysis  is  completed,  DOE  will 
determine  if  further  coal  bidding  system 
regulations  should  be  proposed. 

In  essence,  a  bidding  system  is  a  set 
of  economic  terms  and  conditions  under 
which  mineral  leases  to  Federal  lands 
are  issued  to  private  parties.  The 
economic  terms  and  conditions  create 
varying  lessee  attitudes  toward 
exploration,  development  and 
production  of  a  lease.  Potentially,  there 
are  four  major  components  to  a  bidding 
system:  (1)  cash  bonus;  (2)  royalty;  (3) 
rental;  and  (4)  profit  share.  Usually,  only 
one  of  these  components  is  utilized  as 
the  bid  variable  while  the  others  are 
fixed  at  set  rates  or  amounts.  The 
magnitude  of  the  bid  variable  is 
determined  solely  at  the  discretion  of 
the  bidder,  while  the  fixed  components 
are  determined  prior  to  a  lease  sale  by 
the  Federal  Government  Whoever 
submits  the  highest  bid,  measured  in 
terms  of  absolute  magnitude,  is  usually 
awarded  the  lease  for  which  he  is 
bidding,  provided  that  he  is  qualified 
and  the  bid  pliu  other  economic 
components  taken  together  are  not  less 
than  the  fair  market  value  of  the  tract 
as  determined  by  DOI  under  criteria 
specified  at  43  CFR  Subpart  3472. 

In  the  cash  bonus  bid  system 
(§  378.110(a)(l]),  the  bid  variable  is  the 
cash  bonus  and  the  fixed  components 
are  the  royalty  and  the  rental.  Bidders 
would  compete  for  a  lease  under  this 
system  by  determining  what  cash 
amounts  they  are  willing  to  bid  for  a 
lease.  This  decision  wodd  be  tempered 
by  the  magnitude  of  the  other 
components  in  the  system.  The  bidder 
who  submits  the  highest  cash  bonus  bid, 
is  usually  awarded  the  lease  if  he  is 
qualified  and  the  bid  reflects  the  fair 
market  vdue  of  the  tract.  Fair  market 
value  includes  consideration  of  royalty 
and  rental  income  to  the  Government  as 
well  as  the  bonus  component. 

In  the  process  of  determining  the  fixed 
elements  of  a  bidding  system.  e.g., 
royalty  and  rental  in  a  cash  bonus  bid 
system.  DOI  will  consider  DOE’s 
analysis  and  conclusions  regarding 
royalty  and  rental.  In  performing  its 
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analysis  of  the  fixed  elements  of  a 
bidding  system,  DOE  may  consider  the 
factors  listed  in  S  378.111  in  relation  to 
the  characteristics  of  each  tract  to  which 
the  bidding  system  will  be  applied. 
However,  the  regulations  (§  378.110(a)(1) 
(iii),  (a)(2)(iii)  and  (a)(3)(iii))  would 
require  that,  at  a  minhofium,  the  annual 
rental  per  acre  or  fraction  thereof  on  a 
lease  shall  be  $3.00.  The  regulations 
($  378.110(a)(l)(i).  (a)(2)(i)  and  (a)(3)(i)) 
would  also  require  payment  of  a  royalty 
of  not  less  than  1214  percent  of  the  value 
of  coal  &t)m  a  lease,  except  in  the  case 
of  coal  recovered  by  underground 
mining  operations,  where  a  lesser 
royalty  rate  may  be  allowed.  Both  fixed 
elements  of  a  bidding  system  must  be 
specified  in  the  Notice  of  Sale  published 
in  the  Federal  Register. 

The  cash  bonus  system  places  heavy 
emphasis  on  a  large  initial  commitment 
of  capital  which  may  discourage 
participation  by  smaller  companies,  and 
thereby  reduce  competition.  The 
requirement  for  a  large,  up-front 
commitment  of  cash  has  been  somewhat 
alleviated,  however,  by  the  provision  in 
Section  2  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976  (Pub.  L  94-377, 
90  Stat.  1083)  for  deferred  payment  of 
the  bonus.  Comments  are  specifically 
requested  on  whether  or  not  the  system 
discourages  participation  in  coal  lease 
sales  by  smaller  companies,  and  on 
whether  the  deferred  payment  provision 
will  adequately  resolve  this  problem. 

In  royalty  bid  sytem  (S  378.110(a)(2)), 
the  bid  variable  is  the  royalty  rate  and 
the  fixed  components  are  the  cash 
bonus  and  the  rental.  Bidders  would 
compete  for  a  lease  under  this  system  by 
determining  what  royalty  rate,  e.g.,  15 
percent,  they  are  willing  to  bid  for  a 
lease.  The  bidder  who  submits  the 
highest  royalty  rate  bid  is  usually 
awarded  Ae  lease  if  he  is  qualified  and 
the  bid  reflects  the  fair  market  value  of 
the  lease.  Fair  market  value  includes 
consideration  of  royalty  and  rental 
income  to  the  Government  as  well  as  the 
bonus  component  Section  7  of  the 
MLLA  (30  U.S.C.  207)  limits  the 
operation  of  this  system  by  requiring 
that  a  royalty  rate  shall  not  be  less  ^an 
12  percent  of  the  value  of  coal  except 
that  a  lesser  amount  may  be  allowed  in 
the  case  of  coal  recovered  by 
imderground  mining  operations. 
Therefore,  the  minimum  acceptable  bid 
imder  this  system  would  be  12 
percent  unless  the  public  is  notified 
otherwise  in  the  Notice  of  Sale 
published  in  the  Federal  Re^ster. 

While  DOE  believes  that  the 
advantage  of  the  royalty  bidding  system 
as  compared  to  the  cash  bonus  system  is 
that  it  may  encourage  greater 


participation  by  smaller  companies, 
there  is  a  concern  that  if  bidding  is 
intense  and  drives  the  royalty  rate  too 
high,  the  cost  of  developing  the  tract 
could  exceed  the  revenue  received  from 
coal  sales.  This  could  result  in  a 
valuable  tract  remaining  undeveloped. 
Also,  the  issue  has  been  raised  that 
while  higher  royalties  may  weed  out 
high  cost  or  low-value  tracts,  they  may 
also  discourage  development  of  low  cost 
mines.  Marginal  costs  of  tract 
development  may  also  increase  if  seams 
become  deeper  or  thiimer  or  have  a 
larger  overburden.  Comments  are 
specifically  solicited  on  the  concerns 
outlined  above. 

In  the  cash  bonus  bid  with  a  sliding 
scale  royalty  system  (§  378.110(a)(3)).  as 
in  the  cash  bonus  bid  system,  the  bid 
variable  is  the  cash  bonus  and  the  fixed 
components  are  the  royalty  and  the 
rental.  The  bidder  who  submits  the 
highest  cash  bonus  bid  is  usually 
awarded  the  lease  if  he  is  qualified  and 
if  his  bid  reflects  fair  market  value. 
However,  this  system  differs  from  the 
cash  bonus  bid  system  in  the  way 
royalty  is  computed.  In  the  cash  bonus 
bid  system,  only  one  royalty  rate,  e.g.,  15 
percent,  is  applied  in  computing  the 
royalty  for  all  production  periods. 
However,  in  the  cash  bonus  bid  with  a 
sliding  scale  royalty  system,  a  sliding 
scale  formula  or  schedule  is  utilized  to 
adjust  the  royalty  rate  according  to  the 
value  of  coal  removed  during  each 
production  period.  In  other  words,  the 
royalty  rate  could  vary  from  one 
production  period  to  another,  depending 
on  the  value  of  coal  removed. 

The  sliding  scale  schedule  denotes 
royalty  rates  that  are  applicable  to 
various  ranges  of  value  of  coal  produced 
during  a  production  period.  An 
adjustment  is  made  to  the  value  of  coal 
at  the  time  of  production  to  insure  that 
the  amount  of  coal  produced  during  a 
production  period  is  valued  as  of  the 
time  that  the  bid  was  submitted.  The 
adjustment  is  calculated  by  the 
application  of  an  inflation  (or  deflation) 
factor  to  the  value  of  coal.  The  adjusted 
value  of  coal  is  then  utilized  in  the 
sliding  scale  formula  or  schedule  to 
determine  the  applicable  royalty  rate  for 
a  production  period. 

If  royalty  rates  increase  as  production 
increases,  there  may  be  incentive  to 
reduce  the  rate  of  production.  For 
example,  firms  who  wish  to  increase 
production  in  order  to  obtain  a  utility 
contract  might  face  higher  royalty 
,  payments  which  would  then  be  passed 
on  to  consumers.  Solutions  to  these 
potential  problems  are  under 
consideration  and  include  a  reduced 
royalty  rate  as  mining  goes  into  deeper 


or  thiimer  seams  or  a  royalty  which 
would  vary  with  the  coal/overburden 
ratio  of  the  particular  seam.  Comments 
are  specifically  invited  on  these 
problems  and  their  potential  solutions. 

For  the  purposes  of  determining  the 
value  of  coal  and  computing  royalties  on 
leases  awarded  in  accordance  with  the 
bidding  systems  authorized  by  these 
regulations,  the  DOI  regulation  at  30 
Cro  211.63  will  be  utilized,  except  for 
the  sliding  scale  bidding  system. 
Normally,  the  value  of  coal  for  royalty 
purposes  is  the  gross  value  at  the  point 
of  sale.  Gross  value  is.  with  certain 
exceptions,  the  sale  or  contract  unit 
price  times  the  number  of  units  sold. 

Only  the  general  characteristics  of 
each  bidding  system  would  be 
established  by  §  378.110(a)(l)-(3).  When 
used  in  a  particular  sale,  these  systems 
would  be  tailored  to  the  tracts  to  which 
they  applied.  This  flexibility  is 
necessary  because  differing  tract 
characteristics  affect  significantly  the 
economics  of  exploration,  development 
and  production.  These  factors  are 
reflected  both  in  the  selection  of  a 
bidding  system  and  in  the  design  of  its 
components. 

While  tract-specific  geologic  and 
economic  considerations  are  central  to 
the  selection  of  appropriate  bidding 
systems  and  procedures,  there  are  also 
certain  additional  important  purposes 
and  policies  that  would  be  considered. 
These  eight  purposes  and  policies  are 
stated  in  S  378.111(a)  of  the  proposed 
regulations. 

In  performing  its  analysis  of  the 
application  of  bidding  systems  and 
procedures  established-in  §  378.110  to 
specific  tracts  included  in  a  lease  sale, 
DOE  will  consider  the  purposes  and 
policies  enumerated  in  §  378.111(a) 
through  an  evaluation  of  the  regional 
and  tract-specific  factors  listed  in 
S  378.111(b)  that  effect  those  purposes 
and  policies.  In  its  analysis.  DOE  will 
employ  the  following  four-step 
procedure:  (1)  identifying  the  bidding 
system  or  systems  that  should  be 
utilized  in  the  lease  sale;  (2)  computing 
the  proportion  of  tracts  to  which  each 
system  shotild  be  applied;- (3)  identifying 
the  system  that  shoidd  be  applied  to 
each  tract;  and  (4)  adjusting  the  bidding 
system  identified  for  a  tract  to 
accommodate  tract  specific 
characteristics. 

Section  378.110  of  the  regulations 
would  also  authorize  the  use  of 
intertract  competition  in  conjunction 
with  a  bidding  system  selected  under 
this  section,  e.g.,  cash  bonus  bid  with  a 
fixed  royalty.  Under  this  bidding 
procedure  (as  differentiated  from  a 
bidding  system),  a  greater  number  of 
tracts  are  offered  for  lease  sale  than  are 
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to  be  leased.  Bids  are  received  on  all  the 
tracts  offered  for  lease  sale  and  are 
evaluated  and  ranked  based  on  a 
standard  measure  of  value,  e.g.,  dollars 
per  ton.  Leases  are  then  awarded  to  the 
highest  qualified  bidders,  in  terms  of  the 
standard  measure  of  value,  imtil  the 
desired  level  of  leasing  is  achieved,  e.g., 
one  hundred  million  tons  or  some  other 
prespecified  volume.  Because  only  a 
fraction  of  the  total  tracts  offered  will  be 
leased,  bidders  are  placed  in 
competition  not  only  with  each  other  for 
a  tract,  but  also  with  the  highest  bidders 
on  all  tracts  that  are  part  of  the  lease 
sale.  The  determination  to  utilize 
intertract  competition  must  be  stated  in 
the  Notice  of  Sale  published  in  the 
Federal  Register. 

DOE  believes  that  the  intertract 
competition  procedure  will  increase 
competition  and  provide  an  improved 
system  for  tract  selection.  However, 
question  such  as  how  tracts  should  be  . 
grouped  for  lease  sales;  how  bids  can  be 
standardized;  and  to  what  extent  tracts 
included  in  a  lease  sale  are  limited  to 
specific  coal  types  and  geographic 
areas,  have  not  have  resolved.  Public 
comment  is  particularly  invited  on  these 
issues. 

Comments  received  on  the  specific 
issues  raised  concerning  each  bidding 
system  and  the  intertract  competition 
bidding  procediue  wiU  be  analyzed  by 
DOE  and  reflected  in  the  final  regulation 
where  appropriate.  Maximum  public 
response  is  essential  in  order  Aat  the 
final  regulation  be  as  effective  as 
possible  in  facilitating  achievement  of 
the  goals  and  objectives  of  the  coal 
leasing  program.  It  is  requested  that  the  ■ 
issues  raised  above  as  well  as  those  in 
Section  Vni  (A)  (2)  of  this  preamble  will 
be  addressed  fully  by  all  concerned 
parties. 

rv.  Supersession 

These  regulations  would  supersede 
the  following  DOI  regulations: 

1. 43  CFR  3422.3-2 

2. 43  CFR  3473.3-l(a)(l) 

3. 43  CFR  3473.3-2(aj(l) 

In  addition,  these  regulations  would 
supplement  43  CFR  3422.2  and  43  CFR 
3473.3-2(a)(2)  and  (3). 

V.  Environment  Analysis 

After  reviewing  the  proposed 
regulations  pursuant  to  its 
responsibilities  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA,  Pub.  L.  91-90,  83  Stat.  852  (42 
U.S.C.  4321  et  seq.]),  DOE  has 
determined  that  the  proposed  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Therefore. 


no  environmental  impact  statement  is 
required  for  the  proposed  regulation. 

VI.  Significant  Review 

Because  these  are  significant 
regulations  which  will  have  a  major 
impact  within  the  meaning  of  Executive 
Order  12044  on  “Improving  Government 
Regulations”  (DOE  Order  2030.1, 44  FR 
1032,  January  3, 1979],  a  regulatory 
analysis  is  required  for  these  proposed 
regulations. 

The  proposed  regulations  may 
substantially  affect  the  goals  of  the 
National  Energy  Plan  (NEP)  and  are  of 
major  concern  to  the  public.  Congress 
and  the  President.  Although  analysis 
shows  the  regulations  would  not  result 
in  any  incremental  costs  in  excess  of 
$100  million  per  year,  they  will  have  a 
major  impact  on  coal  lease  sales,  which 
will  play  a  substantial  role  in  the 
attainment  of  NEP  goals. 

A  summary  of  the  regulatory  analysis 
prepared  for  these  proposed  regulations 
is  included  below.  Copies  of  the 
complete  regulatory  analysis  are« 
available  for  public  review  in  the  DOE 
Freedom  of  Information  Office,  Room 
GB-145,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C.  20585.  Interested 
parties  are  invited  to  submit  written 
comments  on  the  draft  regulatory 
analysis  to  the  address  indicated  in  the 
“Ad^esses”  section  of  this  preamble. 

VII.  Summary  of  Regulatory  Analysis 

A.  Problems 

On  August  4, 1976,  Congress  enacted 
the  FCLAA  which  amended  the  MLLA. 
The  legislation  addressed  eight  major 
problems  with  the  then  existing  Federal 
coal  leasing  program.  These  problems 
were:  (1)  speculation;  (2]  concentration 
of  holdings;  (3)  inadequate  return  to  the 
public  for  its  resource;  (4]  need  for 
environmental  protection,  planning  and 
public  participation;  (5]  social  and 
economic  impacts;  (6)  need  for 
information;  (7)  need  for  maximum 
economic  recovery;  and  (8)  military 
lands. 

On  April  29, 1977,  the  NEP  was 
adopted  and  published  as  a  result  of  the 
growing  awareness  of  this  coimtry’s 
dependence  on  and  vulnerability  to 
imported  oil  and  the  need  for  a 
definitive  national  energy  policy. 
Objectives  of  the  NEP  included: 

1.  Reducing  dependence  on  foreign  oil 
and  vulnerability  to  supply 
interruptions; 

2.  Substitution  of  abundant  energy 
resources  for  those  in  short  supply;  and 

3.  Expanding  U.S.  coal  production  and 
use. 


On  August  4, 1977,  Congress  enacted 
the  DOE  Act.  Section  302(b)  of  the  DOE 
Act  gave  DOE  a  role  in  Federal  coal 
leasing  by  transferring  to,  and  vesting  in, 
the  Secretary  of  Energy  the  functions  of 
the  Secretary  of  the  Interior  to 
promulgate  regulations  imder  five 
statutes,  including  the  MLLA  and  the 
MLAAL,  which  relate  to  the  (1)  fostering 
of  competition  for  Federal  leases;  (2) 
implementation  of  alternative  bidding 
systems  authorized  for  the  award  of 
Federal  leases;  (3)  establishment  of 
diligence  requirements  for  operations 
conducted  on  Federal  leases;  (4)  setting 
rates  of  production  for  Federal  leases; 
and  (5)  specifying  the  procedures,  terms, 
and  conditions  for  the  acquisition  and 
disposition  of  Federal  royalty  interests 
taken  in  kind.  In  addition,  section  302(c) 
of  the  DOE  Act  (42  U.S.C.  7152(c)) 
transferred  to.  and  vested  in,  the 
Secretary  of  Energy  all  the  functions  of 
the  Secretary  of  the  Interior  to  establish 
production  rates  for  all  Federal  leases. 
Fiu^er,  section  303(c)(1)  of  the  DOE  Act 
(42  U.S.C.  7153(c)(l]]  au^orized  the 
Secretary  of  Energy  to  review  and  to 
disapprove  any  term  or  condition  on 
which  a  Federal  lease  will  be  issued  that 
relates  to  any  matter  with  respect  to 
which  the  Secretary  of  Energy  has 
authority  to  promulgate  regidations 
under  section  302(b)  of  the  DOE  Act. 

On  April  5, 1979,  the  President 
delivered  his  Energy  Address  to  the 
Nation.  On  July  15, 1979,  the  President 
again  addressed  the  Nation  about 
energy.  In  these  addresses,  the  President 
listed  steps  that  had  to  be  taken  to 
alleviate  the  energy  problems.  Two  of 
the  President’s  objectives,  encouraging 
domestic  production  of  energy  and 
shifting  to  more  abundant  sources  of 
energy,  can  be  addressed  by 
establishing  coal  bidding  systems  and 
procedures  for  coal  lease  sales.  In 
addition,  the  proposed  regulations 
address  the  nation’s  energy  goals 
delineated  in  the  laws  noted  above. 

B.  Mandate  for  Government  Action 

DOE  is  proposing  promulgation  of 
these  regulations  pursuant  to  sections 
302(b]  and  303(c]  of  the  DOE  Act, 
sections  2(a].  7(a)  aifd  32  of  the  MLLA, 
and  sections  3  and  10  of  the  MLAAL. 

C.  Policy  Objectives 

The  regulations  examined  in  this 
analysis  are  designed  to  serve  several 
purposes: 

(1)  Provide  a  fair  return  to  the  Federal 
Government  for  its  resources; 

(2)  Increase  competition  for  Federal 
leases; 

(3)  l^courage  development  of  coal 
resomces  in  an  efficient  and  timely 
manner. 
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(4)  Discourage  speculation;  and 

(5)  Discourage  concentration  of 
holdings. 

D.  Alternative  Courses  of  Action 

Two  alternative  courses  of  action  are 
discussed  in  this  regulatory  analysis:  (1) 
promulgate  the  regulations  and  (2)  do 
not  promulgate  the  regulations. 

Under  the  first  alternative,  DOE 
would  promulgate  regulations 
establishing  and  describing  alternative 
bidding  systems  and  intertract 
competition.  These  systems  and 
intertract  competition  would  be  utilized 
at  a  coal  lease  sale  to  achieve  the  * 
purposes  and  objectives  of  applicable 
legislation  and  national  energy  policy. 
This  alternative  is  not  expected  to  have 
any  further  economic  impact  on  the 
Nation  than  that  caused  by  the  present 
leasing  system. 

Under  Alternative  2  DOI  would 
continue  to  lease  Federal  coal  under 
existing  DOI  regulations.  This 
alternative  could  perpetuate  the 
exclusive  use  of  the  cash  bonus  bid 
system  and  exclude  DOE  from  the  coal 
lease  sale  process,  except  for  the 
exercise  of  its  authority  under  section 
303(c)(1)  of  the  DOE  Act  to  review  and 
to  disapprove  any  term  or  condition  of  a 
Federal  lease  which  relates  to  any 
matter  with  respect  to  which  the 
Secretary  has  authority  to  promulgate 
regulations  under  section  302(b)  of  the 
DOE  Act.  This  result  is  likely  because 
historically  DOI  has  utilized  only  the 
cash  bonus  bid  with  a  fixed  royalty 
system  and  because  the  DOI  regulations 
provide  DOE  with  only  a  limited  role  in 
the  Federal  coal  lease  sale  process.  The 
DOI  regulations  fail  to  establish  and 
describe  bidding  systems  and 
procedures  for  application  to  tracts 
subject  to  a  lease  sale.  Without 
alternative  bidding  systems,  objectives 
of  the  FCLAA  and  the  NEP  would  have 
to  be  achieved  by  other  means.  Further, 
without  the  proposed  regulations,  DOE’s 
authority  under  sections  302(b)(1)  and 
(b)(2)  of  the  DOE  Act  would  not  be 
implementecLfor  coal  leasing. 

E.  Preferred  Alternative 

file  preferred  alternative  is 
promulgation  of  the  regulations.  This 
alternative  implements  DOE’s  section 
302(b)  DOE  Act  authority  to  promulgate 
regulations  under  the  MLLA  and  the 
MLAAL  establishing  alternative  bidding 
systems  and  procedures  for  use  at 
Federal  coal  lease  sales.  It  is  expected 
that  this  alternative  will  best  achieve 
the  objectives  of  applicable  legislative 
and  national  energy  policy.  Proper 
selection  of  bidding  systems  and 
procedures  can,  among  other  things, 
enhance  competition  for  Federal  leases. 


stimulate  development  of  coal 
resources,  assist  the  government  in 
receiving  fair  market  value  for  its 
resources  and  help  to  reduce  our 
Nation’s  dependence  on  oil  imports. 

VIII.  Public  Comments  and  Public 
Hearing  Procedures 

A.  Written  Comments 

1.  General 

You  are  invited  to  participate  in  this 
rulemaking  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposals 
set  forth  in  this  notice.  Written 
comments  should  be  identified  on  the 
outside  envelope  and  on  the  document 
with  the  designation:  "Box  XT,  DOE 
Proposed  Coal  Bidding  Systems 
Regulations."  Ten  copies  should  be 
submitted.  All  copies  received  by 
August  25, 1980,  and  all  other  relevant 
information  will  be  considered  by  DOE 
before  final  action  is  taken  on  these 
proposed  regulations. 

Any  information  submitted  which  you 
consider  to  be  confidential  must  be  so 
identific^fl  and  submitted  in  writing.  Only 
one  copy  should  be  submitted.  DOE 
reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  accordingly. 

2.  Specific 

In  addition  to  the  comments 
specifically  requested  in  Section  UI-B  of 
the  preamble,  DOE  solicits  comments, 
information,  and  analyses  on  the 
following  questions: 

a.  ’The  appropriateness  of  the  bidding 
systems  proposed  today  for  coal  lease 
sales; 

b.  The  suitability  of  bidding  systems, 
other  thaii  those  proposed  today,  to  coal 
lease  sales; 

c.  The  suitability  of  intertract 
competition  where  there  is  a 
checkerboard  pattern  of  land  ownership; 

d.  'The  existing  methods,  and  their 
viability,  for  calculating  value  of  coal; 

e.  Whether  a  specific  methodology  for 
selecting  bidding  systems  for 
application  to  tracts  subject  to  a  lease 
sale  should  be  described  in  these 
regulations;  and 

f.  If  a  specific  selection  methodology 
should  be  described,  what  should  that 
methodology  be? 

B.  Public  Hearings 

1.  Procedures  for  Request  to  Make 
Oral  Presentation. 

The  times  and  places  for  the  heeuing 
are  indicated  in  the  “Dates"  and 
“Hearing  Location"  sections  of  this 
preamble. 

If  you  have  an  interest  in  the  proposed 
regulations  issued  today,  or  represent  a 
group  or  class  of  persons  that  has  an 
interest,  you  may  request  in  writing  an 


opportunity  to  make  an  oral 
presentation.  Such  request  must  be 
received  by  4:30  p.m.,  July  31. 1980,  for 
the  Washington  hearing  and  by  July  28, 
1980,  for  the  Denver  hearing.  Please 
describe  the  interest  concerned  and,  if 
appropriate,  state  why  you  are  a  proper 
representative  of  a  group  or  class  of 
persons  that  has  such  an  interest,  and 
give  a  concise  summary  of  the  proposed 
oral  presentation.  You  should  also 
provide  a  phone  number  where  you  may 
be  contacted  the  day  before  the  hearing. 

If  you  are  selected  to  be  heard,  you 
will  be  so  notified  before  4:30  p.m., 

August  5, 1980,  for  the  Washington 
hearing,  and  by  4:30  p.m.,  July  31, 1980, 
for  the  Denver  hearing.  One  hundred 
copies  of  your  statement,  labeled  "Box 
XT,  DOE  Proposed  Coal  Bidding 
Systems  Regulations,”  are  due  by 
August  6, 1980,  for  the  Washington 
hearing,  and  should  be  delivered  to  the 
"Request  to  Speak"  address  indicated  at 
the  beginning  of  this  preamble.  For  the 
Denver  hearing,  copies  of  your 
statement  should  be  brought  to  the 
location  by  9:00  a.m.  on  the  day  of  the 
hearing.  In  the  event  any  person  wishing 
to  testify  cannot  meet  the  100-copy 
requirement,  alternative  arrangements 
can  be  made  with  the  Office  of  Hearings 
Management  in  advance  of  the  bearing 
by  so  indicating  in  a  letter  requesting  an 
oral  presentation  or  by  calling  the  Office 
of  Hearings  Management  at  (202)  OSS- 
3757. 

In  the  event  that  a  hearing  is 
cancelled,  every  effort  will  be  made  to 
publish  advance  notice  in  the  Federal 
Register.  Moreover,  actual  notice  will  be 
given  to  all  persons  scheduled  to  testify 
at  the  hearing.  As  it  is  not  possible  to 
give  actual  notice  of  cancellation  or 
changes  in  the  date  or  time  of  a  hearing, 
persons  planning  to  attend  any  hearing 
are  advised  to  contact  the  appropriate 
DOE  office  on  the  working  day 
immediately  preceding  the  date  of  the 
hearing  to  confirm  that  it  will  be  held  as 
scheduled. 

2.  Conduct  of  the  Hearings.  DOE 
reserves  the  right  to  select  the  persons 
to  be  heard  at  each  hearing,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearings.  The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

A  DOE  official  will  be  designated  to 
preside  at  each  hearing.  These  will  not 
be  a  judicial  or  evidentiary  hearings'. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing  and  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  At  the  conclusion 
ofull  initial  oral  statements,  each  person 
who  has  made  an  oral  statement  will  be 
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given  the  opportunity  to  make  a  rebuttal 
statement.  Ihe  rebuttal  statement  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

You  may  submit  questions  to  be  asked 
of  any  person  making  a  statement  at  a 
hearing  to  the  address  indicated  above 
for  requests  to  speak  before  4:30  p.m.  on 
the  day  before  the  hearing.  If  you  wish 
to  ask  a  question  at  the  hearing,  you 
may  submit  the  question,  in  writing,  to 
the  presiding  officer.  DOE  or,  if  the 
question  is  submitted  at  the  hearing,  the 
presiding  officer  will  determine  whether 
the  question  is  relevant,  and  whether 
the  time  limitations  permit  it  to  be 
presented  for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  each  hearing  will  be 
made  and  the  entire  record  of  the 
hearings,  including  the  transcripts,  will 
be  retained  by  the  DOE  and  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Office,  Room 
5B-180,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday.  You  may  purchase  a 
copy  of  the  transcripts  from  the  reporter. 

Mineral  Lands  Leasing  Act,  ch.  85, 41  Stat. 
437  (30  U.S.C.  181  et  se^.),  as  amended  by  ch. 
66,  44  Stat.  1058,  ch.  916,  60  Stat.  950,  Pub.  L 
86-705,  74  Stat.  790,  Pub.  L  94-377, 90  Stat. 
1083,  and  Pub.  L  95-554, 92  Stat.  2072; 

Mineral  Leasing  Act  for  Acquired  Lands,  ch. 
513,  61  Stat.  913  (30  U.S.C.  351  et  seq.)-. 
Department  of  Energy  Organization  Act,  Pub. 
L.  95-91,  91  Stat.  565  (42  U.S.C.  7101  et  seq.]-, 
E.0. 12009,  42  FR  46267. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Chapter  II,  title  10, 
Code  of  Federal  Regulations  as  set  forth 
below. 

Issued  in  Washington,  D.C.,  ]uly  1, 1980. 
Ruth  M.  Davis, 

Assistant  Secretary  Resource  Applications. 

Chapter  II  of  Title  10,  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
Part  378  to  read  as  follows: 

PART  378— COAL  LEASING 

Subpart  A— General  Provisions 

Sec. 

378.001  Purpose  and  scope. 

378.002  Definitions. 

Subpart  B— Bidding  Systems 

378.101  Purpose  and  scope. 

378.102  Definitions. 

378.110  Bidding  systems  and  procedures. 

378.111  Selection  of  bidding  systems  and 
application  to  tracts. 


Authority:  Act  of  February  25, 1920,  ch.  85. 
secs.  2, 7  and  32, 41  Stat.  438, 439, 450  (30 
U.S.C.  201,  207  and  189],  as  amended  by  sec. 

1,  62  Stat.  289,  sec.  2,  Pub.  L  86-252,  73  Stat 
490,  sec.  2,  Pub.  L  88-526,  78  Stat  710,  secs.  2, 
3, 4  and  7,  Pub.  L  94-377, 90  Stat  1083, 1084, 
1085, 1087,  sec.  2,  Pub.  L  95-554, 92  Stat.  2073; 
Act  of  August  7, 1947,  ch.  513,  secs.  3  and  10, 

61  Stat.  914, 915  (30  U.S.C.  352  and  359);  secs. 
302  and  303,  Pub.  L  95-91, 91  Stat  578,  579  (42 
U.S.C.  7152  and  7153). 

Subpart  A— General  Provisions 

§378.001  Purpose  and  scope. 

Part  378  implements  DOE’s  authority 
under  sections  302(b]  and  303  of  the 
DOE  Act  with  respect  to  the  leasing  of 
Federal  lands  for  coal  exploration  and 
development  under  the  MLLA  and  the 
MLAAL. 

§  378.002  Definitions. 

For  the  purposes  of  this  Part  378 — 

"Coal”  means  coal  of  all  ranks,  from 
lignite  to  anthracite,  and  all  grades. 

“Coal  lease”  means  a  Federal  lease 
for  coal  issued  under  the  MLLA  or  the 
MLAAL. 

"Logical  Mining  Unit”  or  “LMU” 
means  an  area  of  coal  land  that  can  be 
developed  and  mined  in  an  efficient, 
economical,  and  orderly  manner  with 
due  regard  for  the  conservation  of  coal 
reserves  and  other  resources.  An  LMU 
may  consist  of  one  or  more  leases  and 
may  include  intervening  or  adjacent 
non-Federal  lands;  but  all  lands  in  an 
LMU  must  be  contiguous,  under  the 
effective  control  of  a  single  operator, 
and  capable  of  being  developed  and 
operated  as  a  unffied  operation  with 
complete  extraction  of  the  LMU  reserves 
within  40  years  from  the  date  of  tirst 
approval  of  a  mining  plan  for  that  LMU. 
No  LMU  approved  after  August  4, 1976, 
shall  exceed  25,000  acres,  including  both 
Federal  and  non-Federal  coal  deposits. 

“MLLA”  means  the  Mineral  Lands 
Leasing  Act,  as  amended  (Act  of 
February  25, 1920,  ch.  85. 41  Stat.  437  (30 
U.S.C.  181  et  seq.)). 

“MLAAL”  means  the  Mineral  Leasing 
Act  for  Acquired  Lands,  as  amended 
(Act  of  August  7. 1947,  ch.  513,  61  Stat. 
913  (30  U.S.C.  351  et  seq.]]. 

Subpart  B— Bidding  Systems 

§  378.101  Purpose  and  scope. 

(a)  This  subpart  establishes  the 
several  bidding  systems  that  may  be 
utilized  in  connection  with  the  offering 
and  sale  of  Federal  leases  for  the 
exploration,  development  and 
production  of  coal  located  on  Federal 
lands  pursuant  to  the  MLLA  and  the 
MLAAL. 

(b)  Only  bidding  systems  established 
by  this  subpart  shall  be  utilized  in  any 
competitive  coal  lease  sale. 


§378.102  DefinlUons. 

For  purposes  of  this  Subpart  B — 

“Coal  lease  sale”  means  the  DOl 
process  by  which  leases  on  certain  coal 
tracts  are  offered  for  sale. 

“Maximum  royalty  rate”  means  the 
highest  royalty  rate  utilized  in 
computing  the  royalty  payable  to  the 
United  States  &om  a  coal  lease. 

“Minimum  royalty  rate”  means  the 
minimum  royalty  rate  that  may  be 
utilized  in  computing  the  royalty  owed 
to  the  United  States  from  a  coal  lease. 
This  rate  shall  not  be  less  than  12^2  per 
centum,  but  may  be  greater  than  12  Ve 
per  centmn  of  the  value  of  the  coal.  In 
the  case  of  coal  recovered  by 
underground  mining  operations,  a  lesser 
royalty  rate  may  be  allowed. 

“Production  period”  means  a 
designated  interval  of  time  that  is 
utilized  for  purposes  of  determining  the 
value  of  production  from  a  lease. 

‘Tract”  means  Federal  land  that  is 
offered  for  lease  through  a  coal  lease 
sale  and  is  described  and  identified  in  a 
Notice  of  Sale. 

“Value  of  coal”  means  the  worth  of 
the  coal  removed  and  sold  during  a 
production  period  from  a  tract  or,  if  the 
tract  is  part  of  a  logical  mining  uiut,  the 
worth  of  all  coal  removed,  sold  and 
credited  to  the  tract  under  the 
agreement  creating  the  unit,  as 
determined  in  accordance  with  30  CFR 
211.63. 

§  378.1 10  Bidding  systems  and 
procedures. 

(a)  A  single  bidding  system  selected 
from  those  listed  in  this  paragraph  shall 
be  applied  to  each  tract  included  in  a 
competitive  coal  lease  sale,  including 
those  tracts  reserved  and  offered  for 
lease  to  public  bodies  and  small 
businesses.  Such  selection  shall  be 
published  by  DOI  in  the  Notice  of  Sale 
that  appears  in  the  Federal  Register. 

(1)  Cash  bonus  bid  with  a  fixed 
royalty  and  a  fixed  annual  acreage 
rental. 

(i)  The  royalty  to  be  paid  by  the 
successful  bidder  shall  be  an  amount 
equal  to  the  royalty  rate  times  the  value 
of.  coal  from  that  lease.  The  royalty  rate 
shall  not  be  less  than  12Vz  per  centum, 
except  that  a  lesser  royalty  rate  may  be 
allowed  in  the  case  of  coal  recovered  by 
underground  mining  operations.  The 
royalty  rate  shall  be  specified  in  the 
Notice  of  Sale  published  in  the  Federal 
Register. 

(ii)  The  cash  bonus  is  the  bid  veuiable 
and  is  determined  by  the  bidder.  If  a 
sale  is  to  be  held  on  a  deferred  bonus 
basis,  this  fact  shall  be  stated  in  the 
Notice  of  Sale  published  in  the  Federal 
Register. 
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(iii)  The  annual  acreage  rental  to  be 
paid  by  the  successful  bidder  shall  be 
the  amount  specified  in  the  Notice  of 
Sale  published  in  the  Federal  Register. 
However,  the  minimum  annual  rental 
per  acre  or  firaction  thereof  shall  be  $3 
for  each  and  every  year  during  the 
continuance  of  the  lease. 

(2)  Royalty  rate  bid  with  a  fixed  cash 
bonus  and  a  fixed  annual  acreage 
rental. 

(i)  The  royalty  to  be  paid  by  the 
successful  bidder  shall  be  an  amount 
equal  to  the  royalty  rate  times  the  value 
of  coal  fi-om  that  lease.  The  royalty  rate 
is  the  bid  variable  and  is  determined  by 
the  bidder.  However,  the  royalty  rate 
bid  shall  not  be  less  than  12  per 
centum  except  in  the  case  of  coal 
recovered  by  underground  mining 
operations,  where  a  bid  less  than  12  ^ 
per  centum  may  be  allowed.  If  a 
decision  is  made  to  allow  a  royalty  rate 
of  less  than  12  per  centum,  this  fact 
will  be  specified  in  the  Notice  of  Sale 
published  in  the  Federal  Register. 

(ii)  The  cash  bonus  to  be  paid  by  the 
successful  bidder  shall  be  an  amount 
specified  in  the  Notice  of  Sale  published 
in  the  Federal  Register.  If  the  cash  bonus 
is  to  be  deferred,  this  fact  shall  be 
published  in  the  Federal  Register. 

(iii)  The  annual  acreage  rental  to  be 
paid  by  the  successful  bidder  shall  be 
the  amount  specified  in  the  Notice  of 
Sale  published  in  the  Federal  Register. 
However,  the  minimum  annual  rental 
per  acre  or  fraction  thereof  shall  be  $3 
for  each  and  every  year  during  the 
continuance  of  the  lease. 

(3)  Cash  bonus  bid  with  diminishing 
or  sliding  royalty  rate  and  a  fixed 
annual  acreage  rental. 

(iKA)  The  royalty  to  be  paid  by  the 
successful  bidder  shall  be  an  amount 
equal  to  the  royalty  rate  times  the  value 
of  coal  fi'om  that  lease.  The  method  for 
determining  royalty  rate  shall  be 
specified  in  the  Notice  of  Sale  published 
in  the  Federal  Register.  The  royalty  rate 
shall  be  calculated  by  utilizing  either  a 
sliding  scale  formula,  which  computes 
the  royalty  rate  based  upon  the  value  of 
the  coal  produced  during  a  production 
period,  or  a  schedule  that  denotes 
royalty  rates  that  will  be  applied  to 
specified  ranges  of  value  of  coal 
produced  during  a  production  period 
[e.g..  $10,000,000  to  $15,000,000  in  coal 
production).  The  central  elements  of  the 
formula  or  schedule  shall  include  the 
relationship  between  value  of  coal  and 
royalty  -rate,  and  a  stipulation  of  the 
minimum  and  maximum  royalty  rates. 

(B)  The  royalty  rate  shall  not  be  less 
than  12  Vi  per  centum,  except  a  lesser 
per  centum  may  be  allowed  in  the  case 
of  coal  recovered  by  underground 
mining  operations.  Any  minimum  and 


maximum  royalty  rates  shall  be 
specified  in  fte  Notice  of  Sale  published 
in  the  Federal  Register. 

(C)  Royalty  payment  calculation.  (1) 
The  royalty  rate  utilized  in  the 
calculation  of  royalty  payments  is  based 
on  an  adjusted  value  of  coal  and  is 
established  through  application  of  a 
sliding  scale  formula  or  a  schedule  to 
the  adjusted  value  of  coal.  (2)  The 
adjusted  value  of  coal  shall  be 
determined  by  multiplying  an  inflation 
(deflation]  factor  times  the  value  of  coal 
The  inflation  factor  utilized  shall  be  the 
GNP  fixed  weighted  price  index  that  is 
published  monthly  in  the  Survey  of 
Current  Business  by  the  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Conunerce.  The  inflation  adjustment 
procedure  shall  be  stated  in  the  Notice 
of  Sale  published  in  the  Federal 
Register.  (3)  The  established  royalty  rate 
is  applied  to  the  value  of  coal,  which 
results  in  the  determination  of  the 
amount  in  dollars  to  be  paid  to  the 
United  States  by  the  person  awarded 
die  lease.  (4)  The  production  period  for 
purposes  of  determining  value  of  coal 
shall  be  stated  in  the  Notice  of  Sale  that 
is  published  in  the  Federal  Register. 

(ii)  The  cash  bonus  is  the  bid  variable 
and  is  determined  by  the  bidder.  If  a 
sale  is  to  be  held  on  a  deferred  bonus 
payment  basis,  this  fact  shall  be 
included  in  the  Notice  of  Sale  published 
in  the  Federal  Register. 

(iii)  The  annual  acreage  rental  to  be 
paid  by  the  successful  bidder  shall  be 
the  amount  specified  in  the  Notice  of 
Sale  published  in  the  Federal  Register. 
However,  the  minimum  annual  rental 
per  acre  or  fi'action  thereof  shall  be  $3 
for  each  and  every  year  during  the 
continuance  of  the  lease. 

(b)  Intertract  competition.  (1)  The  use 
of  intertract  competition  in  conjimction 
with  one  of  the  bidding  systems 
described  in  paragraph  (a)  of  this 
section  is  authorized. 

(2)  If  a  decision  is  made  to  utilize 
intertract  competition  at  a  lease  sale, 
the  following  procedure  shall  be 
followed: 

(i)  a  leasing  objective  in  terms  of  tons 
of  coal  reserves  shall  be  established  for 
the  lease  sale; 

(ii)  a  number  of  tracts  containing  more 
coal  reserves  than  the  leasing  objective 
shall  be  offered  for  lease; 

(iii)  bids  will  then  be  received  on  all 
tracts  subject  to  the  lease  sale; 

(iv)  bids  shall  be  evaluated  and 
ranked  on  a  standard  measure,  e.g., 
dollars  per  ton  of  coal  reserves; 

(v)  leases  shall  be  awarded  to  the 
hipest  qualified  bidders,  in  terms  of  the 
standard  measure  of  value,  until  the 
leasing  objective  is  met;  and 


(vi)  those  tracts  remaining  after  the 
leasing  objective  has  been  met  shall  not 
be  leased  at  this  sale  offering. 

(3)  The  determination  to  utilize 
intertract  competition  shall  be  stated  in 
the  Notice  of  Sale  published  in  the 
Federal  Register. 

(4)  No  tract  shall  be  leased  for  less 
than  its  fair  market  value. 

S  378.1 1 1  Selection  of  bidding  systems 
and  application  to  tracts. 

(а)  In  analyzing  and  making 
reconmiendations  to  DOI  regarding  the 
application  of  one  of  the  bidding 
systems  listed  in  §  378.110(a)  to  tracts 
selected  for  any  coal  lease  sale  and  the 
determination  regarding  the  utilization 
of  intertract  competition  in  the  sale  of 
such  tracts,  and  in  reviewing  lease  terms 
and  conditions  prior  to  determining 
whether  to  exercise  its  section  303(c](l]. 
DOE  Act  disapproval  authority,  DOE 
may,  in  its  discretion,  consider  the 
following  purposes  and  policies, 
recognizing  that  each  of  the  purposes 
and  policies  may  not  be  specifically 
applicable  to  the  selection  process  for  a 
particular  bidding  system  and  tract,  or 
may  present  a  conflict  that  will  have  to 
be  resolved  in  the  process  of  bidding 
system  selection,  and  that  the  order  of 
listing  does  not  denote  a  ranking: 

(1)  Providing  fair  return  to  the  Federal 
Government; 

(2)  Insuring  competition; 

(3)  Avoiding  undue  speculation; 

(4)  Avoiding  unnecessary  delays  in 
exploration,  development,  and 
production; 

(5J  Discovering  and  recovering  coal; 

(б)  Developing  coal  resources  in  an 
efficient  and  timely  manner, 

(7)  Limiting  administrative  burdens  on 
government  and  industry, 

(8)  Providing  an  opportunity  to 
experiment  with  various  bidding 
systems  to  enable  the  identification  of 
those  that  are  the  most  appropriate  for 
the  satisfaction  of  the  objectives  of  the 
United  States  in  coal  lease  sales; 

(9)  Increasing  national  coal  supply 

(10)  Minimizing  the  prices  of  mined 
and  unmined  coal;  and 

(11)  Minimizing  the  cost  to  the  Nation 
of  meeting  national  coal  production 
objectives. 

(b](l]  In  consideriifg  the  potential 
disapproval  of  the  application  of  the 
bidding  system  or  systems  and  intertract 
competition  for  a  coal  lease  sale  and  the 
components  of  such  system  or  systems, 
and  in  performing  the  analysis  and 
review  referred  to  in  §  378.111(a),  DOE 
may,  in  its  discretion,  consider  the 
following  in  relation  to  their  impact 
upon  the  purposes  and  policies 
enumerated  in  paragraph  (a)  of  this 
section: 
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(1)  A  projection  of  the  number  and 
characteristics  of  persons  who  would  be 
interested  in  and  capable  of 
participating  in  the  sale; 

(ii)  The  relationship  between 
economic  rent  and  government  revenue; 

(iii)  The  incentives  and  disincentives 
for  exploration,  development  and 
production; 

(iv)  The  projected  level  of  total 
production  and  expected  production 
profile; 

(v)  The  estimated  number,  size  and 
thicimess  of  potential  seams,  ranks  and 
grades  of  coal,  estimated  size  and 
thickness  of  overburden,  availability  of 
water,  climatic  region,  proximity  of ' 
transportation,  proximity  to  leased  and/ 
or  developed  tracts  and  leasing  history; 

(vi)  Location  of  potential  logical 
mining  units  and  unitization 
considerations; 

(vii)  Risk  sharing  between  lessor  and 
lessee; 

(viii)  Administrative  burden  on  the 
lessor  and  lessee; 

(ix)  Concentration  of  holdings  in  the 
persons  who  would  be  interested  in  and 
capable  of  participation  in  the  sale;  and 

[x]  Uncertainty  created  by  ownership 
patterns. 

(2)  In  making  the  evaluation 
associated  with  application  of  the  above 
factors  to  the  process  of  applying 
bidding  systems  to  the  tracts  included  in 
a  coal  lease  sale,  objective  and 
subjective  analytical  techniques  may  be 
employed,  including  the  application  of 
computer  simulation  models. 
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